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an amendment was adopted providing that the offices of the sev- 
eral Supreme and Circuit Court judges should be vacated on March 
1, 1849, and that thereafter the judges of the Supreme and Circuit 
Courts should be appointed by the Governor by and with the 
advice and consent of the Senate, the Supreme Court judges for 
a term of twelve years, and the Circuit Court judges for a term 
of eight years. In 1850-51 a further amendment was adopted 
vacating the offices of the judges of the Supreme and Cjrcuit 
Courts on August 1, 1851, and providing that thereafter the 
judges of the Supreme and Circuit Courts should be elected by 
the people for six-year terms. In the same year a further amend- 
ment was adopted, making the Secretary of State, Attorney Gen- 
eral, Auditor of Public Accounts and Treasurer elective officers. 
In 1852 an amendment was adopted prohibiting the legislature 
from granting divorces. This is the beginning of those constitu- 
tional provisions intended to restrict the powers of the legislature. 
In 1859 an amendment was adopted, providing that the public 
debt of the state, created by the issue of bonds or other state 
securities, or by incurring any state liability whatever for the 
prosecution of internal improvements, or for any other purpose, 
shall never exceed thirty million dollars. This is the first provi- 
sion placed in our organic law for the purpose of limiting the 
expenditure of public money for internal improvements. 

Our second state constitution was framed by a convention 
which met in St. Louis on January 6, 1865, and completed its 
labors on April 10, 1865. This constitution exemplifies the fact 
that a constitution reflects not only the wisdom, but also the 
passions, the prejudices and even the folly of its day. Framed 
at a time when the Civil War was still in progress, and the bitter 
hatreds engendered by that struggle were still rife, it sought, 
through the medium of its suffrage and test oath provisions, to 
disfranchise, proscribe, and virtually to outlaw, not only those 
who had been in armed hostility to the Union, but also those who 
by "act or word" had manifested sympathy for the confederate 
cause, or for individual confederates. In declaring the test oath 
provisions of this constitution void as an e.r-posf facto law, the 
Supreme Court of the United States, in Cummings vs. Missouri,* 
said that the test oath imposed was of unprecedented severity in 
that it sought to punish alike acts that were serious offenses and 
those that were not even blameworthy. Apart from its proscrip- 
tive provisions, the constitution of 1865 was, in general, a normal 
and typical constitution of its period. It embodied some of the 
provisions of the constitution of 1820, but added many new pro- 
visions and was, in general, a far more comprehensive document. 
It made no important changes in the general character and struc- 
ture of the government, but reduced the Governor's term to two 

2. 4 Wall 277. 
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now generally in force in the other states, outside of New Eng- 
land. In a recent book Doctor Ernst Freund, Professor of Juris- 
prudence in the University of Chicago, says : "The constitution 
of Illinois, which dates from 1870, is said to be antiquated, but the 
features that make it antiquated will be multiplied and aggravated 
in a new instrument."* In considering the wisdom and advisability 
of the general reconstruction or recasting of our present state 
constitution, it must be borne in mind that our existing consti- 
tution is the outgrowth of the experiences of our people. It is 
not an experimental, or theoretical document, but is a body of 
organic law under which our state government has been actually 
conducted for nearly half a century. Its practical value is 
increased by reason of the fact that its more important provisions 
have undergone judicial construction, and in this way their mean- 
ing and application have been pretty definitely fixed, so that they 
are generally understood and in a general way it may be said that 
the social, political and economic life of our people has been 
adjusted to conform to its requirements. A study of recent con- 
stitutional tendencies, and of recently adopted and revised state 
constitutions which give expression to those tendencies, has 
increased our respect for our present Missouri constitution as 
essentially a sound and sane chart of government. 

No General Recasting of Our Constitution Should Be 
Attempted. 

We are prepared to concede that the ideas of perfectionists 
and idealists are often of great value and that their suggestions 
should be given respectful consideration. But we cannot follow 
them when their theories conflict with the facts of experience and 
the dictates of common sense. From the knowledge we have of 
present day constitutional ideas and tendencies, it is reasonably 
certain that if at this time we should undertake a general recast- 
ing and reconstruction of our constitution that we would not 
thereby secure a simpler, more flexible and generally sounder con- 
stitutional system, but, on the contrary, would be presented with 
a draft constitution which in its general features would be no 
improvement upon our present one, and would be markedly 
inferior to it because untried in application and uncertain in 
import. For these reasons, the proposed constitution would almost 
certainly be rejected by the people and thus by attempting too 
much, we would accomplish nothing and would moreover indef- 
initely delay the needed amendment of certain features of our 
constitution. Looking at our present constitution as a whole, and 
leaving out of view for the moment particular defects, we think 
our constitution is a good one for our time, and our people, and 
that it would be unwise at this time to undertake to recast or 
fundamentally reconstruct it in its entirety. 
4. Standards of American Legislation, p. 147. 
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that no where in the State was property assessed at its true value 
in money, that there was a wide variation in the basis of assess- 
ment employed in the different counties and that there was often 
a marked variation in the basis of assessment of different classes 
of property in the* same county. The Commission's report shows 
that acre lands were assessed on the basis of from fifteen to 
seventy-five per cent of its value, the more common basis being 
about thirty-three and one-third per cent; that household goods 
were generally assessed on a still lower basis, while live stock, 
banks, and money notes and bonds, were usually assessed on a 
progressively higher basis, banks being generally assessed on a 
fifty per cent basis, while money notes and bonds were visually 
assessed at from fifty to one hundred per cent of their value. It 
is said that local assessors, when campaigning for office, often 
make their campaign on the platform that if elected it will be 
their policy not to increase assessments.' The State Board of 
Equalization, which is a constitutional body charged with the 
duty of equalizing the assessments of property throughout the 
State so as to bring such assessments to the true money value 
basis, has, in general, disregarded the plain mandate of the law, 
and with relatively insignificant changes, has sanctioned the inade- 
quate and discriminatory assessments made by the local authori- 
ties. The people generally realize that "unequal taxation is unfair 
taxation" ; that the burden of the general property tax can only 
be equitably distributed by a system of uniform assessments, and 
by the proper application of varying tax rates adjusted to the 
needs of the taxing district. The first State Tax Commission 
appointed in 1907 made an earnest and sincere effort to bring 
about tax reform in these particulars through the enforcement of 
the requirements of the law and in carrying out their purpose 
the Commission was successful in obtaining the co-operation of 
most of the local assessors. The assessed and equalized value of 
real estate and personal property as assessed by local assessors in 
1916 was about $1,750,000,000.00. In 1917, this value under the 
Commission's supervision was over $4,000,000,000.00, but the 
State Board of Equalization reduced the amount to about $1,900,- 
000,000.00, thus returning, substantially, to the old basis.* 

We think it quite evident that the abuses now attending the 
administration of the general property tax cannot be uprooted so 
long as the ultimate control of assessments rests with an ex-officio 
board composed of elected officials. The business of valuing 
property for purposes of taxation requires expert knowledge, and 
continuous and painstaking labor. The mere fact that the mem- 
bers of the present State Board of Equalization are principally 

7. Judson, Taxation in Missouri, p. 164. 

8. First Biennial Report of the Missouri State Tax Commission, 
1917-18, p. 14. 
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It is recognized that the general property tax has failed every- 
where as applied to intangible personal property. It is certain 
that a direct ad valorem tax upon intangible personal prop- 
erty will be evaded and will continue to be a failure wherever an 
attempt is made to apply it. Where such a tax is in force the 
owner of intangible personal property is confronted with the 
alternative of evading the law, and thereby becoming a law- 
breaker, and often a perjurer, or of complying with the law and 
thereby submitting his property to practical confiscation. There 
is in our opinion little wisdom in trying to enforce a law which 
both experience and common sense have shown to be unenforce- 
able, and this is especially true where the persistent effort to 
accomplish the impossible has a demoralizing effect upon the 
citizen and tends to foster tax dodging. These considerations 
lead to the conclusion that the effort to impose a direct ad valorem 
tax on intangible personalty should be abandoned. In our opinion 
the constitution should be so amended as to authorize the sepa- 
rate classification of intangible personalty for purposes of taxa- 
tion. This form of property may then be taxed by special forms 
of taxation and by various methods of indirect taxation- It is 
now recognized by most economists that, in general, there is not 
the same reason for imposing an ad valorem tax on intangible 
personalty as there is upon tangible personalty and land. In 
most instances, intangible personalty is in reality merely an inter- 
est in some form of tangible property already taxed. At the 
present time intangible personalty is taxed directly in this state 
by means of the secured debt tax and the inheritance tax, and 
indirectly through the medium of the income tax and the corpora- 
tion franchise tax. Many persons take the view that the evils 
of undervaluation and discriminatory valuation are inevitable 
incidents of the general property tax, and that as these faults 
rest upon the frailties of human nature, they can never be rem- 
edied. We do not expect a complete cure, but we believe the 
constitutional changes suggested will bring about a marked im- 
provement of present conditions. The burden of taxation in 
Missouri for both state and local purposes is relatively light. 
Generally speaking, we believe the people are willing to pay such 
reasonable taxes as are necessary to properly sustain the state 
and local governments, but they, of course, object to being over- 
taxed, or disproportionately taxed. The needed reforms have 
been rendered more difficult by the tendency of politicians and 
office seekers to capitalize for political purposes the natural sensi- 
tiveness of the people to unjust taxation. Too often the endeavor 
is made to arouse local prejudices upon this subject. Thus, in 
appealing to country constituencies, the politician asserts that 
— 14— 
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A State Budget System Needed. 
Closely allied to taxation is the subject of public expendi- 
ture, and in this field our state government stands sadly in need 
of reform. We cannot discuss the matter comprehensively, but 
will content ourselves with stating a few salient facts. In 1901, 
the total expenditures for state purposes was about $5,000,030; in 
1910, it was $6,700,000, and in 1917, it was $12,400,000. In 1901 
the General Assembly expended $91,000 for clerical and con- 
tingent expenses; in 1907 $135,000, in 1913 $200,000; in 1917 
$210,000, and in 1919 $406,000. The sum now expended 
by our General Assembly for clerk hire during its comparatively 
short session exceeds the total amount appropriated by that body 
for all state purposes for the biennial period 1841-1842. It would 
be difficult to devise a more unsystematic, unbusinesslike and 
wasteful method of expending the state's money than that now 
followed by our General Assembly. No consistent effort ap- 
pears to be made to balance receipts and expenditures, and Gover- 
nor Major, in his message to the Forty-ninth General Assembly, 
called attention to the fact that the Forty-eight General Assembly 
(1915) appropriated something like $4,500,000 more than the 
revenue." The statutes require the State Auditor to report to 
the General Assembly his estimates of the revenue and expendi- 
tures for the two succeeding fiscal years, but the Auditor's report 
may be regarded as merely statistical information, and has no 
legal status as a true budget. The state appropriations are made by 
a series of bills which may originate in either house. The represen- 
tatives of the various departments of government press their 
claims upon the appropriations committees and the members of 
the two houses, and the most persuasive and influential individuals 
or groups usually fare the best. The more important appropria- 
tion bills are prepared at first only tentatively and, as the session 
proceeds, the process of "log rolling" is often brought into play 
and the bills assume their final form in the hurry of the closing 
days. The evils resulting from the present methods of appro- 
priating the public money can and should be corrected by the 
introduction of a carefully devised budget system. At the present 
time there are thirty-nine states which have made provision for 
budgetary procedure of one type or another. Most of the state 
budget systems have been established by statute, and hence are 
subject to legislative control, but in Maryland, West Virginia, 
Massachusetts and Nebraska provision for the budget is made in 
the constitution, and in these states the budget principle has been 
more highly developed than elsewhere in the United States. The 
constitution of Maryland provides that the governor shall sub- 
mit to the general assembly two budgets, one for each of the 
111. Appendix to House and Senate Journals, 1917. 
— 16— 
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enteenth, Nebraska twenty-second, Illinois twenty-fourth and 
Kansas twenty-seventh. It is to be observed also that some of 
the newer Western states stand at, or near, the top of the list. 
Montana stands first, California second and Arizona third. We 
believe that public education is of vital importance to the welfare 
of our state and that every possible effort should be made to 
place our whole educational system upon a high plane of effi- 
ciency. This will require good administration as well as adequate 
support. Limiting ourselves to the constitutional aspects of the 
subject, we think the administrative and supervisory machinery 
now provided in our constitution is in some respects faulty. The 
general supervision of the schools is now committed by the con- 
stitution to an ex-offtrio Board of Education, consisting of the 
Superintendent of Public Schools as President, and the Governor, 
Secretary of State and Attorney General as members. The Super- 
intendent of Public Schools is a constitutional officer, elected for 
a term of four years, We believe that the State Board of Educa- 
tion should not be composed of elected ex-officio members who 
have little time to devote to their duties as members of the Board, 
but should be a body appointed by the Governor and composed 
of members who have a special knowledge of and interest in edu- 
cation. Furthermore, in our opinion, the Superintendent of Public 
Schools, instead of being an elected officer, receiving a small 
salary, should be an appointed officer with a good salary. It is 
generally acknowledged that the financial support given to public 
education in this state is insufficient. We think it likely that a 
centrally controlled administration of taxation through the 
medium of a State Tax Commission, a fair valuation of property 
for purposes of taxation and a well devised and administered 
state budget system would afford ample revenues for the proper 
support of public education in Missouri without enlarging the 
present .constitutional tax rates. But we do not express a very 
confident opinion upon this point, since we lack that full and 
intimate knowledge of the financial resources and needs of the 
state educational institutions which would qualify us to do so. 

The Courts and Judicial Procedure. 
While public opinion is nowhere crystalized upon definite 
and particular reforms of our judicial system, it is, we think, the 
almost unanimous consensus of intelligent opinion that that sys- 
tem is in need of more or less drastic reform. An ideal judicial 
system is one under which a litigant can obtain a prompt decision 
of his case upon its merits without undue expense, before an 
honest, impartial and competent tribunal. Our present judicial 
system is faulty in that it usually requires from two to three 
years to obtain a decision by the court of last resort, the expenses 
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immigration, and this provision should he amended so that citizens 
only can vote. The provision of the constitution prohibiting the 
General Assembly from providing for the registration of voters, 
except in counties having a population of more than one hundred 
thousand, and in cities having a population of more than twenty- 
five thousand, should be repealed so that the legislature will have 
plenary authority to enact any desirable laws regulating the regis- 
tration of voters. 

Workmen's Compensation. 
We believe that the General Assembly should have authority 
to enact a compulsory workmen's compensation law. Under the 
provisions of our constitution vesting all judicial power in certain 
enumerated courts and guaranteeing the right of trial by jury, 
it is open to doubt whether our General Assembly can enact a 
satisfactory workmen's compensation act which would be free 
from constitutional infirmity. We think the constitution should 
be so amended as to enable the General Assembly to enact a com- 
pulsory workmen's compensation act and provide for its admin- 
istration. 

The Governor Should Be Authorized to Recommend the 
Amendment of Bills. 
In 1918 a constitutional amendment was adopted in Massa- 
chusetts which provides that "the governor, within five days after 
any bill or resolve shall have been laid before him, shall have 
the right to return it to the branch of the legislature in which it 
originated, with a recommendation that any amendment or amend- 
ments specified by him be made therein. Such bill or resolve shall 
thereupon be before the legislature and subject to amendment or 
re-enactment. If such bill or resolve is re-enacted in any form it 
shall again be laid before the governor for his action, but he 
shall have no right to return the same a second time with a 
recommendation to amend." We believe the above provision of 
the Massachusetts constitution is likely to prove helpful in secur- 
ing better legislation, and we think it desirable that a similar 
provision be placed in our constitution. 

The Needed Amendments Can Only Be Obtained by Means of 
a Constitutional Convention. 

Many other changes in our constitution have been suggested 
and some of them are perhaps desirable, but we have limited 
ourselves to the discussion of those matters which seem to us 
to be most important. The changes which we think ought to be 
made in our constitution are of so extensive a character as to 
render it impracticable to bring them about by the ordinary 
—20— 
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General Conclusions 
Our general conclusions are: 

(1) Our present constitution in its general features 
is a sound one, and no general recasting or recon- 
struction of it should be attempted at this time. 

(2) There are some manifest defects in our constitu- 
tional system and we should endeavor to remedy 
these defects. 

. 1,3) The desirable changes in the constitution can be 
best made by amendment of the present consti- 
tution. 

(4) The amendments which ought to be made are of 
such a character, and are so numerous, that it 
is impracticable to bring them about otherwise 
than by means of a constitutional convention. 

(5) We favor the adoption of Constitutional Amend- 
ment Number 15, to be voted upon on November 
2, 1920, as a proper initial step looking to the call- 
ing of a constitutional convention. 

Respectfully submitted, 

WALTER D. COLES, 
LAMBERT E. WALTHER, 
CHARLES P. WILLIAMS, 
CHARLES W. BATES, 

Committee. 

October 5, 1920. 
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